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ABSTRACT:  The following is a sample argument for defense access to a police officer's personnel 
file, based on misconduct.  In a proper context, a litigator might make a similar argument to access 
records in a motion for tangible evidence prior to trial.  

Sample Argument

A Defendant has a right in discovery to inspect internal affairs investigations against an officer for
misconduct. In Darnell Fields v. Maryland and Clayton Colkley v. Maryland, the Maryland Court of
Appeals  held,  although  police  personnel  files  are  confidential  in  nature,  they  are  not  necessarily
immune  from discovery  requests.   (See:  Fields (unpublished)  No.  53,  September  Term 2012  and
 Colkley (unpublished)  No.  81,  September  Term  2012).   Despite  the  confidential  nature  of  law-
enforcement-personnel records, a criminal defendant may be entitled to their disclosure in discovery.
 Id.  

The interest in maintaining confidentiality must be balanced against the confrontation and due process
rights of the defendant.  (Id. citing Robinson v. State, 354 Md. 287, 309 (1999); Cf. Davis v. Alaska, 415
U.S. 308, 319 (1974) (weighing a criminal defendant's right of confrontation at trial against the State's
interest in maintaining the confidentiality of juvenile records); Goldsmith v. State, 337 Md. 112, 127-29
(1995)  (a  “defendant's  constitutional  rights  at  trial  may  outweigh  the  victim's  right  to  assert  a
privilege.”)).  

A defendant has a right to cross-examine a witness in order to impeach his or her credibility by,  inter
alia, prior bad acts which undermine a witness' credibility.   (“The Confrontation Clause of the Sixth
Amendment to the United States Constitution and Article 21 of the Maryland Declaration of Rights
guarantee a criminal defendant the right to confront the witnesses against him or her.” Pantazes v.
State, 376 Md. 661, 680 (2003); Maryland Rule 5-608 (b); “When impeachment is the aim, the relevant
inquiry is not whether the witness has been accused of misconduct by some other person, but whether
the  witness  actually  committed  the  prior  bad  act.   A hearsay accusation  of  guilt  has  little  logical
relevance to the witness' credibility.”  (Cox v. State, 298 Md. 173, 181 (1983)).  

The Maryland Court of Appeals ordained the “Zaal Test” in Fields and Colkley, for discovery related to
an officer's misconduct.   (Fields (unpublished) No. 53, September Term 2012; Colkley (unpublished)
No. 81, September Term 2012 and Zaal v. State, 326 Md. 54, 81-87 (1992)).  The test is two pronged.
Id. First, a defendant in a criminal case, who seeks discovery of information about a witness that is
confidential, has an initial burden to demonstrate a “need to inspect' that is 'a reasonable possibility that
review of the records would result in discovery of usable evidence.'”  (Id. citing and quoting Zaal, 326
Md. At 81.)  
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If the initial burden is satisfied, the court must inspect the material at issue.  (Id.  citing Zaal v. State,
326 Md. 54, at 81-82.)  A court is given a broad range of procedural options by which to conduct the
review of the materials in question.  (Id. citing Zaal v. State, 326 Md. 54, at 87-88).   However, a court's
review in such cases is not to determine whether any evidence is directly admissible.  (Id. citing Zaal v.
State, 326 Md. 54, at 88).  

The Defendant's right to review material can only be denied if the item in question has nothing that
 could  “in  anyone's  imagination”  be  properly used  for  a  defense  or  lead  to  discovery of  usable
evidence.  ((emphasis added) Id. citing Zaal v. State, 326 Md. 54, at 88.)  Furthermore, “'only when the
records are not even arguably relevant and usable should the court deny the defendant total access to
the records.'”  Id. quoting Zaal v. State, 326 Md. 54, at 88.)


