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Summary 
 
 

This article contains two sample defense arguments that may be used upon conviction             

after a trial de novo . One is “Defense Opposition to Enhanced Penalties.” This could be used                

in a situation where the State attempts to seek enhanced penalties, despite not seeking them when                

the matter was before the District Court. The second argument is intended for situations in               

which the State, or the sentencing judge, attempts to impose a larger sentence on a client then the                  

one imposed in District Court.  

 

Sample Argument One:  Defense’s Opposition to Enhanced Penalties on De Novo Appeal  

 

The State is precluded from seeking non-mandatory enhanced penalties in this matter as it is a de                 

novo appeal and notice was not provided in the District Court. Maryland Law allows the State to                 

seek non-mandatory enhanced penalties for subsequent offenders in certain controlled substance           

cases (Criminal Law Article 5-905). However, for those State-elect enhanced penalties to be             

applicable, notice must be given to the Defendant pursuant to Maryland Rule 4-245. Maryland              

Rule 4-245(b) that “when the law permits but does not mandate additional penalties because of a                

specified previous conviction, the court shall not sentence the defendant as a subsequent offender              

unless the State’s Attorney serves notice of the alleged prior conviction on the defendant or               

counsel before the acceptance of a plea of guilty or nolo contendere or at least fifteen days before                  

trial in circuit court or five days before trial in District Court, whichever is earlier.”  

 

The Maryland Court of Appeals dealt with notice of non-mandatory enhanced penalties on de              

novo matters in Maryland v. Carter. (319 Md. 618 (1990)). In that case, the defendant was                

charged with a criminal offense in the District court where non-mandatory enhanced penalties             

would have been applicable due to the defendant’s past record. (Id. at 619-620). Without those               

enhanced penalties, the maximum potential sentence for the defendant was sixty days            

incarceration. (Id.) The State did not file or seek enhanced penalties at the District Court level.                
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(Id.) The defendant entered a plea of not guilty in the District Court with an agreed statement of                  

facts. (Id.).  The District Court found the Defendant guilty. (Id.) In Carter , the defendant    

appealed the case to the Circuit Court for a trial de novo. (Id.) Upon his trial de novo, the State,                    

for the first time, attempted to seek non-mandatory enhanced penalties. (Id.). The enhancement             

increased the maximum penalty to one year incarceration. (Id.) The Defendant was found guilty              

a second time and sentenced to a year. (Id.). Upon further appellate review, the Court of Appeals                 

of Maryland vacated and remanded the sentence of the Defendant. 

 

In Carter , the Court of Appeals held that non-mandatory sentence enhancement cannot be made              

in a case upon de novo appeal if notice was not properly made in the District Court. (Id.) The                   

Court held that the defendant in Carter did not receive notice that he “would be subject to                 

enhanced punishment until after the District Court trial took place. Therefore, he did not have               

the opportunity to make a realistic assessment of the consequences of pleading not guilty and               

waiving formal proof in District Court. Nor could he intelligently conduct his defense without              

knowing what his full potential sentence might be. The notice requirement of Maryland Rule              

4-245(b) is intended to present such situations. Because the State did not file its notice of                

enhanced punishment by the earlier of the applicable deadlines specified in the rule, the circuit               

court was prohibited from sentencing [defendant] as a subsequent offender.” (Id. at 622-623).  

 

In the instant case, the facts are almost identical to those in Carter . Due to their respective past                  

records, the Defendants were eligible for non-mandatory sentence enhancements. When their           

respective cases where in the District Court, the State decline to make notice or seek enhanced                

penalties. The Defendants were both found guilty in the District Court. They both sought trials               

de novo in the Circuit Courts. Once the cases were in the Circuit Court, the State attempted to                  

seek enhanced penalties for the first time. In both cases, the deadline passed, as such, the State                 

is precluded from seeking advanced penalties at this stage.  

 

 

 

This Document is for informational purposes only.  

Not to be distributed for profit 
Page 3 of 5 

http://www.the/


Defense Sentencing Motions After Conviction on De Novo Appeal 

The Maryland Advocate Version 2.0 Beta!, www.theMarylandAdvocate.com 

 

Sample Argument Two:  Motion in Opposition to Increased Sentence 

 

The Sentence in this matter may not be increased beyond that imposed by the District Court.                

Upon conviction after a trial de novo, a court may impose any sentence, including one more                

severe, than that imposed by the District Court assuming certain factors are met. (Criminal              

Procedure Section 12-702 (c)). First, the reasons for the increased sentence must affirmatively             

appear. (Id. at (b)(1)). Second, the reasons are based upon additional objective information             

concerning identifiable conduct on the part of the defendant. (Id. at (b)(2)). Lastly, the factual               

data upon which the increased sentence is based appears as part of the record. (Id. at (b)(3)).  

 

The Maryland Court of Appeals has held that Criminal Procedure 12-702 prohibits “without             

equivocation the imposition of a more severe sentence upon a defendant who has been convicted               

in a trial de novo after appeal from the District Court unless, among other things ‘the reasons (for                  

the increase) are based upon objective information concerning identifiable conduct on the part of              

the defendant.’” Briggs v. Maryland, 289 Md. 23, 32 (1980)). More recently, the Court of               

Special Appeals addressed the issue holding that whenever a judge imposes a more severe              

sentence upon a defendant after a new trial, the reasons for his doing so must affirmatively                

appear, and those reasons must be based upon objective information. (Phillips v. Maryland, 219              

Md. App. 624, 642 (2014)).  

 

Both the Maryland Court of Appeals and the Maryland Court of Special Appeals have echoed               

the holding of the United States Supreme Court. The United States Supreme Court has held               

“that whenever a judge imposes a more severe sentence upon a defendant after a new trial, the                 

reasons for his doing so must affirmatively appear. Those reasons must be based upon objective               

information concerning identifiable conduct on the part of the defendant occurring after the time              

of the original sentence proceeding. And the factual data upon which the increased sentence is               

based must be made part of the record, so that the constitutional legitimacy of the increased                
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sentence may be fully reviewed upon appeal.” (North Carolina v. Pearce, 395 U.S. 711, 726,               

(1969) as quoted in Phillips v. Maryland 219 Md. App. at 643).   

 
In the matter at hand, in the absence of this Honorable Court making an inquiry and                

affirmatively stating on the record the legal justification for an increased sentence, the original              

sentence in this matter must stand.  
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